REPRESENTATION FOR AND DURING INVESTIGATION





1.	 Know Your Rights





Know your rights to a fair and impartial investigation – be informed – for today, if a Carrier remains adamant, the only power that can reinstate a discharged railroad employee to his job may well be the decision of one “neutral person” appointed by the National Mediation Board, whose decision must be based solely upon the trial record made at the investigation hearing.  A few points are stressed here as openers on this subject matter such as:





A.	The Contract rule covering investigations is the only vehicle between the railroad employee and the Carrier before a penalty can be imposed and upheld.





     B.	An investigation is by no means a one-way street whereby Management may channel a preconceived judgment of guilt.





C.	The National Railroad Adjustment Board (NRAB), and other such tribunals, have a deeply rooted principle of justice, laid down by such Board which gives recognition to the underlying proposition that embodied in any investigation and discipline rule is a most important and valued right—security of employment—which may not be denied except in the manner provided in the agreement under which the employee works.





D.	In the railroad industry (a) the Carrier is the moving party in all disciplinary matters—and (b) that these railroad investigations are under the control of the Carrier.





2.	Contractual Obligations of the Carrier


	Predicated on the foregoing items A, B, C and D, the Carrier as a party to the contract has a collateral contractual obligation and responsibility in assuring the fairness and impartiality of the investigation pertaining to the administration of discipline.  To emphasize what has been said previously, the following NRAB Awards are referred to:


In Award 2452, the Board held in part::


“The evidence of record shows that Article 45 cited from     agreement between the parties relating to a ‘fair and impartial investigation’ ---, was not fully complied with, and the discipline is, therefore, vacated.”











In Award 5297, the Board held in part::


“These investigations are under the control of the Carrier, and are conducted by it.  It is obvious that the Carrier’s rights will be safe-guarded at the hearing.  The Employee’s rights must be protected likewise---”


In Award 14351, the Board held in part:


“Time and again this Division has held a fair and impartial trial to be fundamental prerequisite for the invocation of a penalty---”


In Award 19064, the Board held in part:


“---In all discipline cases the hearing is conducted by and under the control of the Carrier.  It is the duty of the Carrier to have present all persons who can throw some light upon the subject matter being investigated---”


3.	Basics for Local Chairpersons or Representatives   


A.	Basically, the real sense of any “investigation” or “discipline” rule is to protect the employee from any arbitrary and unilateral imposition of discipline without just cause at the will of the Carrier.  The rule is to protect his “rights” to “due process”.


B.	The purpose of the investigation is essentially a fact-finding device aimed at conducting an impartial inquiry into all the facts relative to the subject matter under investigation.


C.	The holding of an investigation is not for the sole purpose of providing the correctness of the charges, but for the purpose of developing all facts material to the charge --- both favorable and against the employee.


D.	Finally, it is necessary in the fulfillment of “due process” that all facts material to the charge be presented and recorded in a fair and just manner.


E.	Any rule providing for a trial, hearing, or investigation, the employee shall be entitled to the following fundamental rights:


1.	That the accused will be apprised of the charge preferred against him.


2	That he will have notice of the hearing with a reasonable time to prepare his defense.


3.	That he shall have an opportunity to be present in person and by representative.


4.	That he shall have the right to produce evidence in his own behalf.


5.	That he shall have the further right to cross-examine witnesses testifying against him.


All of the foregoing fundamental rights are inherently contained in the investigation rule whether specifically mentioned or not.  Procedural “due process” may vary from contract to contract, and the particular rule is controlling, however, full recognition to the holding of a fair and impartial investigation is adherent to the rule.  See NRAB Award 5197.


 4.	The Right of Proper Notice


A.	A basic right that an employee be properly notified by the Carrier of any charges contemplating disciplinary action against him.


B.	A basic right that an employee be apprised of the charges preferred against him.  See Award 8361.


C.	A basic right that an employee have notice of the hearing with a reasonable time to prepare his defense.


D.	A basic right that an employee have time to secure the presence of his representative.


E.	A basic right that an employee be put on guard that the purpose of the investigation is to determine his responsibility under a specific charge.


F.	A basic right that an employee is to report for investigation as a witness or in answer to a specific charge being directed against him should be sufficiently distinguishable.


5.	The Right of Representation


A.	The Railway Labor Act provides for the right to have a representative of your choice.


B.	Some contracts however depart from the Law, for example:


                     1.	An employee within a craft – such as he must be a conductor –  engineer – trainman – fireman or   yardman, or


2.	A committeeperson of your choice.


See NRAB Awards 19119 and 19064.








6.	The Right of Confrontation


A.	An employee under notice of charge to attend an investigation has the right to be present during the examination of all witnesses.


B.	An employee under notice of charge (the accused) has the right to be present to hear testimony used in consideration of his case.


	See NRAB Awards 4596 - 8268 - 15656 - 16699.


7.	The Right of Cross-Examination


A.	A basic requirement to the holding of a full, fair and impartial investigation is the right to confront witnesses and be afforded the privilege of cross-examination. 


8.	The Right to Produce Evidence


A.	An employee’s right to testify freely on material facts.


B.	An employee representative’s right to present evidence.


C.	An official or carrier representative cannot conceal information and evidence by refusing to answer questions.


		See NRAB Awards 5301 - 14776 - 20071.


9.	Witnesses


A.	As a general proposition, it is the Carrier’s duty to call material witnesses in fulfillment of its contractual obligation to conduct a full, fair and impartial investigation.  The Carrier’s powers and authority are as follows:


1.	The Carrier is the moving party in all disciplinary matters.


2.	The investigation is under the control of the Carrier.


3.	The investigation is essentially a fact-finding device functioning as an impartial inquiry into all of the facts connected with the matter under investigation in order to develop the truth, regardless of the result to either party.


4.	It is the duty and responsibility of the Carrier to conduct a full, fair and impartial hearing, developing all facts material to the charge both against and favorable to the employee.


5.	The Carrier, as a party to the contract, has a collateral contractual obligation and responsibility to assure the fairness and impartiality of the investigation proceedings.


The Carrier, in fulfillment of items 1 - 2 - 3 - 4 and 5 above, has the burden to bring in all (reasonably known) witnesses having knowledge of material facts.  See NRAB Award 19873, 20094, 8260 and 19393, First Division.


Where an investigation rule recognizes and maintains the right of the accused to call his own witnesses to testify in his behalf, the clear duty and obligation of the Carrier is to bring in all material witnesses.  Nevertheless the NRAB has considered the “burden” of such responsibility as the Carrier’s.  See NRAB Award 19910.


In another situation, an accused employee was held to have preserved his position by coupling his protest with a request for a continuance of the hearing so that he might have the opportunity as an “expert witness” because of their employment relationships with the Carrier on subjects as mechanical or operating rules, etc., --- this applies even though he may have been instrumental in preferring the charge.  See NRAB Award 5297 - 8376 & 20071.


10.	Prosecutor, Witness and Judge 


The hearing officer serving in the capacity of “prosecutor, witness and judge” has been noted by the NRAB as a procedure violation of a fundamental right contained in a rule contractually providing a fair trial.  See NRAB Awards 10616, 8785, 11910, 15656, 16699 & 11820.


11.	Pre-judgment - Prejudice


An employee has probably been “prejudged” when the record as a whole supports that he has been denied an inherent substantive right or specific contractual right.  See NRAB Awards 11820, 14351, 14469, 15512, 17336, 20071, 5555, 8260, 8376, 13354, 13633, 15406, 19863, 19873 and 20168. Also, see PLB No. 624 - Award 1.


12.	Time Limitations


Some investigations or discipline rules contain time limit procedural steps whereby the Carrier is contractually obligated to produce his witness, who was absent.  See NRAB Award 18847.


It is impossible to lay down a blanket rule covering who would qualify as material witness in a given case, but it may be stated:


That all employees directly involved in a given occurrence should be called in addition to any eyewitness who has personal knowledge of the fact matter under investigation.


		If the Carrier fails to have such material witness present:


A.	The employee’s representative should request their presence.


B.	The employee’s representative should protest and the objection duly recorded.


See NRAB Awards 11820, 13633, 14354, 14358, 16333, 16699 and 19696.


 13.	Duty of Carrier Official to Testify


There is no logical reason to draw any distinction between calling a carrier official to testify than any other witness.  The same principle would apply to him as to any other witness, if he qualified.  However, if the request for a carrier official to testify is challenged, the charged employee and/or his representative must explain why his information would be material.  Some officials qualify to conform thereto and any failure, the claim must be sustained without reaching decision on the merits.   See NRAB Awards 16366 - 19378.


 14.	Time Limit for Holding Investigation


As previously pointed out, the investigation is under the control of the Carrier, and it therefore follows that the setting and timing of the hearing is controlled solely by the Carrier.  Consequently, if a particular rule contains a time limit provision for the holding of an investigation, and it is specific, and the employee contends it has been violated, the representative:


A.	Should protest the holding of an investigation after the time limit has run out.


B.	Should the Carrier ignore the employee’s protest and proceed with the investigation, objection should be made and noted in the transcript record that the Carrier violated the applicable time limit provision of the schedule agreement rule.


C.	The Carrier is without jurisdiction by agreement to proceed against the employee.


The above three items, if necessary, should be inserted in the record immediately after the hearing is started.


If the rule provides for an investigation to be held “ordinarily” within a specified number of days --- or that an investigation will be held within a specified number of days “if possible,” the burden rests upon the Carrier to hold the investigation within the required time, or show a valid reason why it could not have done so.  In this connection --- for example see NRAB Awards: 5555, 7064, 15406, 8259, 16299 and 20031. 


In sustaining the claim in Award 16299, it said in part:


 “--- As the Carrier failed to discharge the burden imposed upon it by showing a valid reason as to the five day period, the claim should be and is sustained.”


 15.	Timely Administering Notice of Discipline


The essence of a time limit provision in any discipline or investigation rule is to establish a cutoff date in termination of a cause of action against employee at any step of the disciplinary procedure.  The following NRAB awards recognize that when agreement rules provide time limits and they have been breached, claims must be sustained: 4913, 5522, 10436, 18659 and 18720.


 16.	Discipline Received for an Offense Not Charged


A.	When the Carrier wrongfully disciplines an employee for something with which he was never charged and consequently against which never given opportunity to defend himself, such a procedure effectively flies in the face of the employee’s basic rights to due process under the contract rule.  


A classic example of the foregoing is NRAB Award 19235, reading in part:


 “It is axiomatic in all criminal proceedings that the defendant must be found guilty exactly as charged.--- Consequently, the Division always has been concerned that the verdicts against employees be pursuant to proper notice and charge and in full accord with accredited standards of due process.”


B.	Special care should be exercised in noting whether or not the Carrier’s decision is compatible with the charge set out in the investigation notice.  Furthermore, the nature of the offense in the notice of investigation and the Carrier’s finding in the discipline decisional notice are inseparably and proper interlocked with the investigation transcript.  On this subject “B” NRAB Awards 11120, 18548, 19323, 19012, and 18901 are pertinent.


 17.	Investigation Transcript


The scope of review, for the purpose of determining whether or not the Carrier has sustained the burden of proving the correctness of the specific charge, is limited to the testimony developed at the investigation and contained solely in the transcript.  Award 15745, NRAB Awards 16301, 17903, 19165 and 19394.


Additionally, if a charged employee has anything to say in his behalf or if he has any evidence to introduce or that there were mitigating circumstances, same must be so stated and entered into the transcript record at the time of the investigation.





PURPOSE AND NATURE OF INVESTIGATION


It is axiomatic in the employer/employee relationship in the railroad industry that the Carrier is the moving party in all disciplinary matters.  Likewise, it is axiomatic with the scheme of disciplinary procedures, under schedule agreements requiring the invocation of the investigation rule incident to the administration of carrier imposed discipline, that these railroad investigations are under the control of the Carrier.  Such being the case, it follows that in recognition of the Carrier’s investigatory powers and authority, the Carrier as a party to the contract has a collateral contractual obligation and responsibility in assuring the fairness and impartiality of the investigation pertaining to the administration of discipline.  The purpose of the investigation is mainly a fact-finding device aimed at conducting an impartial inquiry into all the facts connected with the subject matter under investigation so as to develop the truth regardless of the result to either party.  Or to put it another way, the holding of an investigation is not for the sole purpose of proving the correctness of the charges but for the purpose of developing all facts material to the charge, both against and favorable to the employee.  It is important to note here that this does not mean to imply that an employee under charges need not plan his defense or conduct it in a diligent manner to the best of his ability, or that he may rely solely on the Carrier to develop evidence which will exonerate him of the charge,  The real point here is that the Carrier, in recognition of the fact that these railroad investigations are under its control must deal with the presentation and development of all facts material to the charge in a fair and just manner; that if the Carrier has knowledge of such material facts it has the duty and obligation to produce same; and that necessary latitude be allowed the employees in presenting testimony and evidence material to the fact matter under investigation, without denial or undue hindrance on the part of the hearing officer.


It is noteworthy to comment here that, in the accepted scheme of disciplinary proceedings in connection with the proper application of the (investigation) rule, the investigation hearing is not an adversary proceeding per se.  In this respect, it must be borne in mind that the particular forum employed in conducting the hearing does not require strict adherence to courtroom procedures and that the technical rules of evidence do not necessarily apply.  However, this is not to be construed as authority for the Carrier to disregard the principle of fair play and justice (as they relate to the Carrier’s contractual obligation to conduct a fair and impartial investigation) in favor of some type of kangaroo court. If any thing, the non-observance of strict courtroom procedures requires that the Carrier, in light of its controlling position in the investigation proceeds and does not allow the accused all rights under the contract and assure the fairness and impartiality of the investigation in keeping with the principle reason for holding same --- to wit:  the development and presentation of a full and impartial disclosure of all material facts bearing on the subject matter under investigation. Note particularly, the following:


Award 16699 (EFT Vs GB&W) Referee Boyd Leedom — In which the Division, in sustaining claim removal of discipline and pay for all time lost solely account improper investigation afforded Claimants, held in pertinent part:


 “Management is not held to the high level of court procedure in developing facts and passing judgment on the conduct of it employees.  Neither, however, can the hearing descend to the level of mere formality or device through which management channels either a preconceived judgment or an arbitrary decision induced by the expediency of fixing blame at some point, where blame appears to have existed, and fixing it seems necessary.”





BURDEN OF PROOF ON THE CARRIER


It is elementary that the burden of proof rests upon the Carrier.  The First Division, since its very inception down through the years, has vacated discipline in literally hundreds of awards account the Carrier’s failure to sustain the burden of proving sufficiently conclusive evidence the correctness of the charges of the rule violation involved.  Please be referred to the following representative holdings in sustaining claims ordering the removal of discipline on the ground of the Carrier’s failure to sustain the burden of proof:


Award 456 (T Vs ACL) Referee Frank P. Douglass


 “The evidence is conflicting and under the circumstances the discipline is not justified.”


Award 493 (T Vs ACL) Referee Frank P. Douglass


 “The evidence is not such as to justify a definite conclusion that the men disciplined were responsible.”


Award 1019 (CT Vs AT&SF-C) No referee


“The evidence is not sufficiently conclusive to justify the discipline administered.”


Award 1093 (CT Vs D&RGW) No referee


 “The evidence developed at formal investigation conducted August 10, 1932, is not conclusive of negligence of Brakeman T. Porter, said to have been ‘in part responsible for the damage to D&RGW Car 26905’.”


Award 1100 (E Vs AT&SF-C) No referee


 “…However, the evidence in this case does not conclusively show that Engineer F. B. Douglas failed in this respect.”


Award 1101 (E Vs AT&SF) No referee


 “Engineers cannot be relieved of their responsibility in the performance of their duties.”


“However, the evidence in this case does not conclusively show that Engineer F. B. Douglas failed in this respect.”


Award 1107 (CT Vs D&RGW) No referees


“The record before the Board, particularly with respect to the evidence developed at the investigation….is conflicting and under the circumstances, the Board determines that the demerits assessed against the record of Foreman A. Brown should be removed.”


Award 1204 C Vs NP) No referee


“It is not in evidence that had Conductor Barkey given greater direct supervision the damage to equipment would have been averted.”


Award 1880 (T Vs P&LE) No referee


“…In the judgment of the Division there is not sufficient evidence to warrant the discipline.”


Award 2318 (F Vs D&RGW) No referee


“The facts of record did not, in the judgment of the Division, warrant the disciplinary action made subject of dispute herein.”


Award 2469 and 2470 (T Vs D&RGW) No referee


“The evidence of record is not sufficiently conclusive of negligence to justify discipline assessed.”


Award 16536 (T Vs C&O) Referee Charles Loring


“The claim that odor of his breath was alcoholic was not substantially proved.  He should be restored to duty with seniority unimpaired and pay for time lost under the Chesapeake and Ohio rule.”


Award 16537 (T Vs B&O) Referee Charles Loring


 “…This is altogether too slim a showing to support the Carrier’s burden of proof of a violation of Rule ‘G’…”


Award 16568 (T Vs PE) Referee John W. Yeager


“The evidence of the Carrier on this point summarized falls far short of proof… It may give rise to conjecture or suspicion…but nothing more…”  


 “It is concluded, therefore, that the charges against the Claimant      have not been sustained.”


Award 16751 (S Vs ACL) Referee Boyd Leedom


 “Under the precedent of Awards 1126, 2365, and 6201, made by this Division without Referees, the record in this case does not warrant the discipline imposed…”


“The only direct evidence that the employee here involved did any drinking is his admission that he drank an intoxicant after he went off duty and about four hours before he called on the telephone to lay off his next run.  The conclusions drawn by and on behalf of the Carrier from other circumstances shown, do form the basis of a plausible argument of guilt; but all of the circumstances are equally consistent with the employee’s innocence and the Carrier’s implications are in direct conflict with the employee’s uncontradicted testimony.  Facts cannot be established from such circumstances, and conclusions drawn therefrom do not have the probative force of legal inferences but are in fact mere speculation, speculation that may be true but still is not evidence.  The employee’s admission of drinking at the time and under circumstances to which he testified, standing alone, constitutes no proof at all of a violation of Rule G or Rule G-1…”


“Under this record, and the precedent established as to adequacy of proof in this type of case, the employee should be reinstated and paid for time lost.”





FAIR AND IMPARTIAL INVESTIGATION


The First Division of the National Railroad Adjustment Board has, over the years, rendered almost innumerable awards dealing with the disputed subject whether a disciplined employee has been accorded a full, fair and impartial investigation (in fulfillment of the contractual prerequisite to the application of a disciplinary penalty), in light of the evidence of record in his particular case in accordance with the terms of the particular collective bargaining agreement covering him.  Since its inception, the Board through a long line of consistent holdings has firmly established the basic principle that an investigation is by no means a one-way street through which management may channel a preconceived judgment of guilt and, by the simple expedient of giving mere lip service to the investigation rule, provide itself with a medium for finalizing an arbitrary and unilateral imposition of wrongful discipline.  The deeply rooted principle of justice laid down by such holdings gives recognition to the underlying proposition that embodied in any investigation and discipline rule is a most important and valued right --- security of employment --- which may not be denied except in the manner provided in the agreement under which the employee works.  Thus, it follows as a matter of contract that the agreement (investigation) rule must be complied with literally and in good faith before the penalties it provides may be exacted of a covered employee.


	Award 10348 (F Vs SP-P) Referee Edward M. Sharpe


	In which it was held in pertinent part:


“The purpose of an investigation is to develop all facts material to the charges, both for and against the employee.  The Carrier’s representative in charge of the investigation was under the responsibility of being fair and impartial.  He should use a sound discretion in seeing that the rights of the employee are fully protected…”


The purpose of the investigation is mainly a fact-finding device aimed at conducting an impartial inquiry into all the facts connected with the subject matter under investigation so as to develop the truth regardless of the result to either party.  Or to put it another way. The holding of an investigation is not for the sole purpose of probing the correctness of the charges but for the purpose of developing all facts material to the charge, both against and favorable to the employee.  It is important to note here that this does not mean to imply that an employee under charges need not plan his defense or conduct it in a diligent manner to the best of his ability, or that he may rely solely on the Carrier to develop evidence which will exonerate him of the charge.  The real point here is that these railroad investigations are under its control must deal with the presentation and development of all facts material to the charge in a  fair and just manner; that if the Carrier has knowledge of such material facts it has the duty and obligation to produce same; and that necessary latitude be allowed the employees in presenting testimony and evidence material to the fact matter under investigation, without denial or undue hindrance on the part of the hearing officer.


It is noteworthy to comment here that, in the accepted scheme of disciplinary proceedings in connection with the proper application of the (investigation) rule, the investigation hearing is not an adversary proceeding per se.  In this respect, it must be borne in mind that the particular forum employed in conducting the hearing does not require strict adherence to courtroom procedures and that the technical rules of evidence do not necessarily apply.  However, this is not to be construed as authority for the Carrier to disregard the principles of fair play and justice (as to conduct fair and impartial investigation) in favor of some type of kangaroo court.  If anything, the non-observance of strict courtroom procedures requires the Carrier, in light of its controlling position in the investigation proceedings, exercise special care in according the accused all rights under the contract and assure the fairness and impartiality of the investigation in keeping with the principle reason for holding same---to wit: the development and presentation of a full and impartial disclosure of all material facts bearing on the subject matter under investigation.





INVESTIGATION NOT HELD


Prerequisite to the Administration of Discipline


Fundamentally, the real sense of any “investigation” or “discipline” rule per se is to protect the employee from an arbitrary and unilateral imposition of discipline without just cause at the will of the Carrier.  As a condition prerequisite to the administration of discipline, the investigation rule brings into play and secures for the employee the full measure of protection guaranteed under the terms of the contract in protecting his “rights” to “due process”.  In general, prior to the advent of the collectively-bargained investigation rule, the untrammeled right of the Carrier to hire and fire without reason and without cause was not open to serious challenge.  However, this “management prerogative” has been limited purposely by contract.  In prefacing the Carrier’s “rights” of the employee to bar the arbitrary and unilateral imposition of discipline is manifested in whatever limitation or restrictions are imposed, as a matter of contract, by the terms of the collective bargaining agreement.  In general, any rule providing for an investigation, hearing, or trial prior to the administration of discipline requires (1) that such an investigation be held prior to the administration of discipline, (2) that the forum employed in conducting same be in accordance with acceptable standards of “due process”, and (3) that a full and complete record be made of such proceeding.


IMPROPER INVESTIGATION


Fatally Defective Procedure


Whether or not there was substantial compliance with the procedural requirements of the particular investigation rule involved is of primary concern in the handling of any discipline case.  When the evidence of record shows, upon proper determination, that the investigation proceedings were procedurally defective, the Board will almost invariably uphold the contention of the employee that the same constitutes a fatal contractual defect in the holding of a full, fair and impartial investigation and vacate the discipline imposed without inquiry on the “merits”.  Reflecting many of the Board’s holdings in this respect, it may be stated that, as a necessary prerequisite to the administration of discipline, the Carrier (in exercising such managerial function) is bound by the terms of the collective bargaining agreement to provide the full measure of procedural “due process” in accordance with the specific or inherent requirements of the investigation rule, and that whenever the Carrier fails to abide by such procedural requirements of the investigation rule the disciplinary action is void and must be vacated without inquiry on the merits.


SUBSTANTIVE RIGHTS


Any rule providing for a trial, hearing, or investigation incident to the administration of discipline requires and contemplates that the employee shall be entitled to the following substantive rights:


1.	That the accused will be apprised of the charge preferred against him.


2.	That he will have notice of the hearing with a reasonable time to prepare his defense.


3.	That he shall have an opportunity to be present in person and by representative.


4.	That he shall have the right to produce evidence in his own be half.


5.	That he shall have the further right to cross-examine witnesses testifying against him


All of the above substantive rights are inherently contained in the investigation rule whether specifically mentioned or not.  Such rights are basic and fundamental to the holding a fair and impartial investigation, and it necessarily follows that, without full recognition and accordance of those rights, proper compliance with the investigation rule cannot be had.  (See leading Award 5197)  Specific procedural “due process” may, under the particular investigation rule, vary from contract to contract.  Such rules may detail a certain specified procedure to be followed in the holding of an investigation (or the administration of discipline).  Of course, if so, the particular rule involved is controlling.  However, absent any such special provision or requirement, it is incumbent upon the Carrier (in order that there be proper compliance with the investigation rule) to see that the employee under notice of charges be accorded not less than the substantive rights set out above.


THE RIGHT OF PROPER NOTICE


The procedural requirements necessary to conducting a full, fair and impartial investigation take on many aspects.  However, while all are equally important in protecting the employee’s rights to due process, none are more basic and fundamental in protection of the rights of an employee than the requirement that he be properly notified by the Carrier of any charges contemplating disciplinary action against him.


As a substantive right, inherently contained in any investigation rule, is the requirement that an employee subject to disciplinary action be apprised of the charges preferred against him and that he have notice of the hearing with a reasonable time to prepare his defense and to secure the presence of his representative.


1.	Notice of Charge


It would be as much a travesty of justice as it would be a hopelessly inconsistent absurdity to hold that a properly charged employee receives a fair and impartial investigation, if (during the course of such proceedings) he was barred by the Carrier from presenting a defense on his own behalf.  Inversely applied, the foregoing serves to illustrate the controlling basic principle laid down by the Board in determining whether the employee under notice of charges was duly apprised of the charge preferred against him.  In following the fundamental concepts of Anglo-Saxon fair play as it relates to due process, the Board has held that, unless or until an employee charged with an offense is apprised of the nature of the charge preferred against him in advance of the hearing, it follows that without this knowledge he can make no defense, and that failure to afford this right constitutes a fatal defect.


In the final determination of any discipline case, it is relatively unimportant that the employee may not be able to successfully defend against Carrier’s charge of rules violation --- what is important is that he be given an opportunity to try, and it is beyond question that this opportunity and right can only be afforded when the employee is duly apprised of the nature of the charge against him.


2.	Adequacy of Charge


Determinatively, the minimal adequacy of proper charge would be subject to a showing that the employee was thereby put on guard that the purpose of the investigation was to determine his responsibility under a specific charge.  This calls for a clear statement setting forth the time, place and nature of the occurrence or subject matter to be investigated.  It should be so worded that the employee may know that there is to be an investigation under the rule.  “A notice to ‘see me in regard to remittances of cash fares,’ a ‘talk’ with the employee…or a request over the telephone that the employee ‘come to the office in connection’ with a complaint is not a substantial compliance with a material element of the rule.”  (Award 8261)  The purpose set forth in the notice should be sufficiently distinguishable as to whether the employee is to report for investigation as a witness or in answer to a specific charge being directed against him.





THE RIGHT OF REPRESENTATION


1.	As a substantive requirement to the holding of a fair and impartial investigation, the First Division has long recognized the employee’s right to representation as one of the basic rights.  The foregoing being true, it goes without saying that any employee under notice of charges to attend an investigation should take full advantage of the right to seek counsel and to have a representative of his choice present at the hearing.


2.	The employee should bear in mind that unless he is fully acquainted with the specific (or inherent) requirements of the investigation rule(which controls in the conduct of the hearing), he could well jeopardize his job by inadvertently waiving a requirement of the rule designed for his benefit and protection.  Also, being personally involved, the employee should take into account that the objective views of another person, acting in the capacity of a qualified representative, can prove most helpful in preparing a proper defense and executing same at the investigation.


THE RIGHT OF CONFRONTATION


1.	An employee under notice of charges to attend an investigation has the right to be present during the examination of all witnesses.  It is a fundamental requirement of a full, fair and impartial investigation that the accused be present to hear testimony used in consideration of his case.  The First Division has held that furnishing the employee a transcript of testimony (prejudicial to his interests) which had been elicited out of his presence, even if he is later permitted to question the witnesses regard thereto, does not constitute proper compliance with the rule requirement of confrontation of witnesses.  However, the Division has also held that the right may be considered waived when the record discloses no protest or objection by the employee to such procedure.


2.	While not true in each and every case, it is not at all unreasonable to assume that testimony elicited from a witness out of the employee’s presence is tendered under circumstances in which the element of truthfulness and compunction to record a full, factual and accurate account of a given incident may well be somewhat colored, subdued, or embellished, either by the lack of a hostile atmosphere to plague the witness’ conscience or by the existence of a hostile atmosphere in the form of a demanding Carrier attempting to build its case against the accused by emphasizing the taking advantage of the employer-employee relationship in the case of the employee-witness, and in the non-employee-witness, who knows that sort of a gentle prodding may be used in getting such witness to make a statement acceptable to Carrier’s preconceived version of said incident.  Likewise, it is not at all unreasonable to assume that said witness when brought face to face with the accused employee, especially knowing before hand that his demeanor will be closely observed and his testimony made subject of a searching detailed analysis and cross-examination, is less inclined to elaborate and play fast and loose with the truth.


3.	Denial of the right of confrontation of witnesses is sufficient grounds to find the proceedings void and to vacate the discipline.


THE RIGHT OF CROSS-EXAMINATION


1.	The right to confront witnesses and be afforded the privilege of cross-examination is a basic requirement to the holding of a full, fair and impartial investigation.  Certainly, the point need not be labored to any great extent here, except to note that the fundamental right of cross-examination not only provides the means by which an employee may attempt to develop a full and complete disclosure of all the material facts bearing on the subject matter under investigation (in a determined effort to seek out the truth) but it also constitutes an essential element of the employee’s basic right to speak out in his own defense against the charge of wrongdoing and to face and raise his voice in direct challenge to his accuser.


2.	In almost every case involving a disciplined employee, the Carrier will usually attempt to build its case in support of the charge preferred by the introduction of evidence, through a series of questions and answers, adduced on direct and redirect examination of certain material witnesses.  However, quite often, the hearing officer will so frame those questions as to amount to a slanted reconstruction (or even pure ultimate assumption) of the fact situation involved at the time of, or leading up to, the occurrence made subject of the investigation, and then the Carrier will contend subsequently that the witness’ answers (when applied to the employee’s conduct in the premises) constitutes competent substantial evidence proving the charge of rules violation involved.  (Over and beyond objecting to clearly prejudicial leading questions) the employee and his representative should pay special attention to the hearing officer’s line of questioning in order to ascertain whether it is so couched as to develop testimony which tends only to prove the charges, while that which may be favorable to the employee is left unsaid and undeveloped.


3.	It may be that the witness has answered the hearing officer’s questions truthfully, that such answers do not disclose the whole truth.  Given the foregoing circumstances, the employee’s representation should take full advantage of the right to cross-examine the witness, in order to bring to light those material facts which are favorable and necessary to the employee’s defense (in either exoneration or mitigation) against the preferred charge of wrong-doing.  Also, the representative should direct his line of questioning upon cross-examination in such a manner that the questions would serve to test the witness’ recollection of the events under investigation to the end that such questions and answers show whether the witness’ memory is clear or hazy and, particularly, whether same is based on actual knowledge of material facts or whether same is merely self-opinionated or implanted assumption.


4.	Particular attention should be given to noting any discrepancy in the witness’ story.   It is possible that, if the witness actually lied or materially colored his testimony on direct examination, he may not be able to tell it the same way the second time and cross-examination could well disclose and discredit his testimony as pure fabrication.  The representative has the unquestioned right to test the credibility of the witness’ testimony: his demeanor and manner in answering questions should be closely observed, the straight-forwardness or hedging and evasiveness.  If the witness proves to be hostile with a self-interest at stake, the fact should be brought out bearing in mind that subsequent development of competent evidence could serve to discredit or impeach said witness’ testimony.  (Also, careful consideration should be given to the right to recalling witnesses before agreeing to close that investigation record, particularly where subsequent favorable testimony has been developed which conflicts with the preceding testimony of hostile or damaging witnesses).  As so well stated in :


			Award 15508 (T Vs Virginian) Referee A, Langley Coffey


		In which the Division, in sustaining claim for reinstatement and pay for all time lost, held in pertinent part:


“Whether the discharge can be sustained depends upon the validity       of petitioner’s countercharge that the hearing at which the employee’s guilt was determined was not fairly conducted.”


“That record leaves no room for doubt that Claimant did not enjoy the inalienable rights to have the charge proven at a fair and impartial hearing as the rules imply.  One glaring deficiency is that he was not afforded the opportunity to cross-examine all witnesses whose testimony the Carrier used against him.”


“The guilt of the accused not having been established at a fair and impartial hearing the disciplinary action has not been sustained and is without proper support before the Division.”


The Right to Produce Evidence


1.	The fact that an employee under charge has the basic substantive right to produce evidence in his own behalf cannot be turned around to support that theory of so-called justice (so totally abhorrent in a society of free men) that a man is “guilty until he proves his innocence.”  This is true because the polar guiding star in the interpretation or application of agreements must be the intent of the parties thereto.  It follows that, in any Anglo-Saxon jurisdiction, the parties to a contract providing for a fair and impartial trial simply could not have had in mind that totalitarian theory of justice so basically and diametrically opposed to the most fundamental underlying principle of “presumption of innocence” in a free society.  Thus, the “burden of proof” is never on the employee under charges to prove his innocence.  (The error of adopting a position that the charged employee must prove his innocence is well set out in the findings in  Award 14140.)


2.	In true concept the “right” to produce evidence is part and parcel of that same deeply-rooted principle of justice and fair play so inextricably ingrained in the underlying proposition that a man is “innocent until proven guilty”  Otherwise, the right to produce evidence to be weighted to one’s behalf would constitute little more than a hollow mockery.  It is patently clear, therefore, that the “right of the employee under charges to produce evidence in his own behalf carries no other connotation than a simple “guarantee” (when asserted) against an arbitrary imposition of wrongful discipline, stemming from a trial record through which the true factual picture can be viewed only opaquely or hopelessly distorted as a result of a deliberate or inadvertent failure on the part of the Carrier to conduct a full, fair and impartial inquiry into all of the material facts connected with the matter under investigation,


3.	At this point, it is important to note that, fundamentally, the intrinsic merit of the “right to produce evidence (aside from being an inherent requirement in according an employee his rights to “due process”) is entirely congruous with the very essence of the purpose and nature of the investigation.  Thus, it follows that any deprivation of the right to produce evidence effectively tends to subvert the prime fact-finding mission of the investigation, to wit:  the development and presentation of a full and impartial disclosure of all material facts bearing on the matter under investigation.  It further follows, as a matter of course, that when such deprecation is shown to be prejudicial to the interest of the employee involved, proper compliance with the investigation rule cannot be had.  When considering the various aspects of “the right to produce evidence” it is suggested that the reader bear in mind the close analogy and pertinency of the material presented under the caption “Purpose and Nature of Investigation”.


4.	Witnesses: General


	As a general proposition, it is the Carrier’s duty to call material witnesses in fulfillment of its contractual obligation that a fair and impartial investigation must be had before discipline can be imposed.  The rationale which prescribes this duty is perfectly understandable when viewed in the light of the “purpose and nature of investigation” per se, and the particular role the Carrier plays in such proceedings.  In connection therewith, and in light of the Carrier’s investigatory powers and authority, note the following pertinent aspects:


		A.	The Carrier is the moving party in all disciplinary matters.


		B.	The investigation is under control of the Carrier.


C.	The investigation is essentially a fact-finding device functioning as an impartial inquiry into all of the facts connected with the matter under investigation in order to develop the truth, regardless of the result to either party.


D.	It is the duty and responsibility of the Carrier to conduct a full, fair and impartial hearing, developing all facts material to the charge - both against and favorable to the employee.


E.	The Carrier, as party to the contract, has a collateral contractual obligation and responsibility to assure the fairness and impartiality of the investigation proceedings.


5.	From the foregoing (when logically applied) it follows that the Carrier, in carrying out the true objectivity of the investigation, has the burden to bring in all (reasonably known) witnesses having knowledge of material facts.  The foregoing can be nowhere more clearly delineated and pointed up than in the following in which the First Division has held that (when the particular transcript record revealed that a certain “absent” witness possessed material information concerning the crux of the matter under investigation and the testimony of that witness constituted an essential element in the fact-finding process) it is the duty and obligation of the Carrier to call such witness, whether or not requested by the employee to do so.


6.	It should be noted that (although the Carrier has the contractual obligation to call material witnesses) and employee under charge cannot “lay behind the log” by going on record that he has “nothing more to offer” and is “satisfied with the investigation”, and subsequently contend successfully that he has been deprived wrongfully of his contractual right to fair and impartial investigation in that he has been denied the “right to produce evidence” in his own behalf through the medium of exclusion of the testimony of material witnesses.


7.	Knowing not the particular circumstances involved in each individual case, it is impossible to lay down a blanket rule covering who would qualify as a material witness in a given instance.  However, generally speaking, it may be stated that all employees directly involved in a given occurrence should be called in addition to any eye-witness who has personal knowledge of the fact matter under investigation indicates that certain persons constitute material witnesses and the Carrier fails to have them brought in, the employee’s representative should request their presence (to testify).  If the Carrier does not accede to the request, formal protest should be made and the objection duly recorded (that the employee is being denied the testimony of material witnesses prejudicing his right to a full, fair and impartial investigation).


8.	Witness:  Duty of Carrier Official to Testify


	As a general proposition, there is no logical reason to draw any distinction between calling a carrier official to testify than any other witness.  If a certain official qualifies as a witness the same principle would apply to him as to any other witness.  Of course, if the request for the testimony of a carrier official (or any other desired witness for that matter) is challenged, the charged employee (usually through his representative) must be prepared to state for the record reasons why said official has material information of the fact matter under investigation, and why his testimony will shed some light on the factual occurrence involved.  Also, it should be borne in mind that (in addition to the very general guidelines set out under “1”) certain carrier officials may qualify (or even be indispensable) as so-called “expert witness” due to the fact that their employment relationship with the Carrier qualifies them as an authority on such subjects as mechanical or operating rules, etc.  Even if a certain official has been instrumental in preferring the charges of alleged rules violation, the employee still may have the right to call that official and examine him as witness (either “eye”, “personal knowledge”, or “expert”).


9.	Witness: Hearing Officer


	With specific regard to the “hearing officer”, determinatively, in considering the propriety and procedural aspects of requesting a “hearing officer” to testify as a material witness, certain it is that the principles of fair play and justice as they relate to the Carrier’s contractual obligation to conduct a fair and impartial investigation would indeed become a mere mockery, if all the Carrier had to do to keep from honoring an otherwise valid request to have a certain “carrier official” testify would be to cloak such witness in the judicial robes of a hearing officer.  (Conversely, it is hopeless absurdity to entertain the erroneous thought that a rule designed to protect every individual within the craft from injustice can be perverted into a mantel of immunity for the guilty through the simple expedient of asking for the testimony of the hearing officer - then contending the procedure was fatally defective - because one person acted as “prosecutor, witness and judge”.  Be the foregoing as it may, however, basically and in short, in carrying forward the true objectivity 	of the investigation, there are no more proper grounds for taking exception to the hearing officer being requested to testify in the capacity of a material witness than to any other carrier official, providing of course that he necessarily qualifies as such.  Also, generally speaking, if the hearing officer is used as a witness, he should not thereafter participate in the investigation.


Prosecutor, Witness and Judge


1.	The same inherent essential elements of fair play and justice which prescribe the applicable principles of procedural due process (as related to the holding of a fair and impartial investigation) are not limited in application solely to the separate “substantive requirements” of the investigation rule previously discussed.  In theory as well as practice these same basic fundamental concepts of fair play control the particular overall conduct employed by the Carrier in preferring charges, holding the investigation and administering discipline.  There is thus established a standard of decorum to be observed by the hearing officer as it applies to both his personal conduct and as it relates to the procedural limitation of his activities as prosecutor and judge.  If there were no transgressible limits to be invoked as to the participating activities and decorum of the hearing officer, then it would surely follow that the principles of justice which permeate the holding of a fair and impartial investigation (“the ordinary principles of fair play which men customarily adopt in their dealing with one another” --- Award 10616) could be rendered a nullity and compliance with the investigation rule degenerate into mere perfunctory lip service.


2.	As to the participating activities of the hearing officer, generally speaking, it is not improper for such official to act as both prosecutor and judge.


3.	However, the impropriety of the hearing officer serving in the capacity of “prosecutor, witness and judge” has been noted by the Board as a procedure that would be condemned by any tribunal in the land as a violation of a fundamental right incorporated into a rule contractually providing a fair trial.


	In First Division, National Railroad Adjustment Board Award 8259, Referee Robert G. Simmons held:


 “…where an official expects to be used as a witness for the Carrier in one of these investigations he should limit his activities to testifying.  He should not participate in the investigation either as an examiner or in passing upon the question of fact under investigation.”


	In First Division, NRAB Award 8327, Referee Robert G. Simmons held:


“…The position of witness with examiner and judge are not compatible.  	Likewise if an official unexpectedly is required as a  witness for the Carrier he should thereafter not participate in the investigation save as a witness.”


	In First Division, NRAB Award 10616, Referee Sidney St. F. Thaxter held:


“…The Trainmaster filed the complaint, at the hearing.  He was the only witness who offered any pertinent testimony to support the charge, he then sat in judgment on truthfulness and weight of his own testimony and imposed the sentence of dismissal.  The rule of law which forbids one person to assume the 	role of prosecutor, witness and judge is not a technical rule.  It is an incorporation by Courts into ordinary principles of fair play which men customarily adopt in their dealings with one another.”


Prejudgment ---Prejudice


1.	Thus far, we have discussed separately, at some length, various aspects of what constitutes a “full, fair and impartial investigation” when viewed in the light of certain individual specific requirements and certain general inherent substantive requirements of “investigation” or “discipline” rules.  In connection therewith, a point worthy of further treatment is the use of the terms “prejudice” and “prejudgment” which are found running throughout the findings in many of the awards of the Board.


2.	In general, an employee has probably been “prejudged” (or “his rights to a full, fair and impartial investigation have been irreparably prejudiced”) when the record as a whole shows that he has been denied an inherent substantive right or a specific contractual right (in which latter case it may be that “prejudice” must be assumed from the intent of the parties).  Generally speaking	and in short, the broad statement can be made that a man who has been “prejudged” has likewise been “prejudiced”; however, it does not follow in every instance that where a man’s schedule agreement rights to a fair and impartial investigation have been “prejudiced”, he has likewise necessarily been “prejudged”.


Investigation --- Time Limit for Holding


1.	As previously pointed out, these railroad investigations are under the control of the Carrier (the moving party in all disciplinary cases).  Thus it follows (except where otherwise limited by contract or upon those occasions when mutual agreement has been had to postpone) that the setting and timing of the hearing is controlled solely by the Carrier.  Given the foregoing circumstances, when a particular rule contains a time limit provision for the holding of an investigation, said rule is of substance as a benefit and protection to the employee in that it requires the Carrier to hold an investigation (when contemplating a disciplinary action against an employee) while witnesses are still available and their memories clear and in keeping the employee free of mental anguish of fear and suspense.


2.	As a practical matter (to avoid involvement in a “red herring” argument that a specific mandatory requirement of the rule has been waived) the employee should protest the holding of an investigation after the time limit has run.  Should the Carrier brush aside the employee’s protest and proceed with the investigation, objection should be made and noted in the transcript record that the Carrier has violated the applicable time limit provision of the schedule agreement rule, that the Carrier is without jurisdiction by agreement to proceed against the employee, and that no discipline may properly be assessed.


3.	The particular investigation rule is always controlling.  When the rule provides that an investigation will “ordinarily” be held within a specified number of days, ”if possible”, the burden rests upon the Carrier to hold the investigation within the required time, or show a valid reason why it could not have done so.


Notice of Discipline Administered Timely


1.	Where the investigation or discipline rule contains a time limitation for the rendition or notification of Carrier’s decision administering discipline, it is of substance as an added impetus and direct benefit in keeping the charged employee free from the strain of “uncertainty and assuring fairness in that the measure of the disciplinary penalty will not be colored or influenced by subsequent events or the fact same may be exacted at some indefinite time suiting the convenience of Carrier’s service.  The very essence of a time limit provision in any “discipline” or “investigation” rule is to establish a cutoff date in termination of “a cause of action” against employee at any step of the disciplinary procedure.


2.	The First Division has long recognized, and so held, that when agreement rules providing time limits have been breached, claims must be considered valid and sustained accordingly.


Discipline for an Offense Not Charged


1.	Recalling our previous discussion in connection with the basic and fundamental “right” of the employee to be “duly apprised” of the charge preferred against him, “Notice of Charge” we stated:


         “In following the fundamental concepts of Anglo-Saxon fair play as 	it relates to due process, the Board has held that, unless or until an 	employee charged with an offense is apprised of the nature of the 	charge preferred against him in advance of the hearing, it follows 	that without this knowledge he can make no defense, and that 	failure to afford this right constitutes a fatal defect”.


2.	From the foregoing, the reader will readily perceive the impropriety of the Carrier’s notice and decision to discipline an employee for an offense with which he was never charged.  Thus, when the Carrier wrongfully disciplines a man for something with which he was never charged and consequently against which never given opportunity to defend himself, such a procedure effectively runs around the man’s fundamental rights to due process contractually guaranteed him under the investigation or discipline rule.  As so well stated in:


	Award 19235 (BLFE Vs S&H) Referee John F. Sembower


	In which the Division held in pertinent part:


“It is axiomatic in all criminal proceedings that the defendant must be found guilty exactly as charged. Criminality is not involved in such an instance as this, of course, yet there are such significant analogies between the infliction of the so-call ‘supreme penalty’ in employer-employee relations of discharge that such proceedings may be deemed to have much in common.  Consequently the Division always has been concerned that the verdicts against employees be pursuant to proper notice and charge and in full accord with the accredited standards of due process.”


3.	When handling disputed discipline cases special care should be exercised on noting whether or not the Carrier’s determination or finding (decision) is compatible with the charge set out in the investigation notice; also, that the nature of the offense charged (in the investigation notice) and the Carrier’s finding (in the discipline notice) are inseparably and properly interlocked with the investigation transcript.  


For purposes of the appeal process in following through on the step-by-step grievance procedure in discipline cases, the following three items are controlling and should always be included for handling on appeal to the General Chairman, and for subsequent appeal.


A.	Copy of the investigation notice setting out the charge.


B.	Copy of the investigation transcript.


C.	Copy of Carrier’s decision or disciplinary notice.





Scope of Review so Limited


1.	As so well stated in:


		Award 11364 (T Vs Omaha) Referee John W. Yeager


		In which it was held in part:


“…The last work under the processes of the Railway Labor Act is the work of this Division…”


Award 13354 (T & B&O) Referee Angus Munro


In which it was held in pertinent part:


“…It is likewise well settled by a long line of decisions or awards rendered by this Division, both with the aid of and without a referee, that authority to decide the question of fairness is vested in this Division and not in the parties to the hearing.”


2.	Determinatively, the Board, in carrying out the above-stated pronouncement of its statutory authority and obligation to pass on and decide the over-all propriety of the administration of the Carrier-imposed discipline, has through a long line of consistent holdings, held that the scope of its review, for the purpose of determining whether or not the Carrier has sustained the burden of proving the correctness of the specific charge, is limited to the testimony developed at the investigation and contained solely in the transcript.  For example, see:


Award 15745 (E Vs SP&S) No Referee


In which the Division, without the aid of a referee, held in pertinent part:


“…The only testimony taken at the investigation was that of the Claimant engineer, and his fireman.  Each one of these witnesses testified that the train was properly handled, but that there was excessive leakage in the train line.”


“The Engineer testified that he did not use the ‘dynamic brake’ because he had been instructed by a traveling engineer not to do so.  The investigation was held on March 28, 1949.  Carrier attaches to its submission a statement of the traveling engineer dated December 20, 1949, denying the engineer’s statement.”


In Award 15319 it was held that in passing on the question of whether there is any evidence of guilt---


“… the scope of our review is limited to the testimony…”


taken at the investigation:


 “There being no evidence of guilt in the transcript, this claim must be sustained.


“Award:  Discipline removed and claim for time lost sustained.”


3.	If the reader will take time to pause and give serious thought to the holding set out in the above award he will readily realize its far-reaching significance and that it ”cuts both ways”.  In this respect, it keynotes the one most important aspect of the whole panorama of the employee’s defense against the preferred charge and protection against the imposition of a wrongful assessment of discipline.  Thus, it is excruciatingly clear that, if a charged employee has anything to say in his behalf in defense against the preferred charge, or if he has any evidence to introduce tending to show that the charge has no basis in fact (and his responsibility cannot be established) or that there were mitigating circumstances which would alter or lessen the degree of charged responsibility, same must be so stated and entered into the transcript record at the time of the investigation.  The employee and/or his representative should always bear in mind that whatever defense they might prepare or whatever evidence they plan to use in connection with the investigation, it must be presented at the hearing, not later---LATER IS TOO LATE!





Leniency


1.	 In light of all the forgoing, after all is said and done and the evidence of record shows that the charged employee received a full, fair and impartial investigation, and that the Carrier has sustained the burden of proving by sufficiently conclusive evidence (contained solely in the investigation transcript) the correctness of the charge of rule violation involved—there remains only the one question of whether or not the discharge was contractually wrongful when viewed in relation to the gravity of the offense established.  Should such be the case, any successful appeal from said discipline must be made on the basis of a wrongful discharge.  This is not to be construed as claim for “leniency” and any reference to the term must be completely avoided.  The term “leniency is a word which by its very use, in all probability, will be misunderstood and misinterpreted.





Basic Procedural Issues


1.	The following are some common procedural situations which may affect the result of an investigation.  You must understand these are the more basic procedural issues, and therefore under no circumstances restricted or confined to them:


		A.	Was the notice of investigation served timely under the contract rule, if such rule 			exists.


	B.	1.	Was the notice of charge so stated as to properly alert the employee on 				the subject under investigation.


			2.	Was the notice sufficient for the representative	to prepare a defense.


			3.	Did the notice conform to the requirements of the investigation rule, if one 				exists.


C.	The following question usually asked should be answered “No”, or at least objected to, if in your opinion, it is in violation of either No. 1 or 2 above, or both:


				“Did you receive this notice of investigation and do 						  you consider it proper notice of investigation?”


		D.	Another question usually asked early in the hearing is:


				“Are you ready to proceed with the investigation?”


Here the leading question, which draws a conclusion, is dangerously meager but seriously damaging if answered “Yes” with any type of prior alleged non-compliance with any of the foregoing.  For example, here the representative should place in the record under what conditions the investigation will continue, and the employee is ready to proceed under those conditions.


E.	The representative should insert in the transcript any objection(s) he contends applicable and should state precisely why.


F.	If a carrier witness enters cost factors in the transcript, the representative should challenge the correctness and demand their source, how pro-rated and its basis. — Any failure to produce same should be tested as merely hearsay or alleged data, and immaterial therefore.


	G.	Interrogator and/or carrier witness testifying on behalf of a material, but uncalled witness.


H.	If a carrier witness is reading from a prepared statement, the representative of the employee should state for the record:


          “I notice you are reading from a prepared statement.”  	


and insert the question 


“who prepared it for you and did anyone help you with   it?” 


and object to its use.


I.	If the interrogator and/or carrier witness displays pre-judgment or resentment, the employee representative should insert in the record:


“I detect from the tone of your voice resentment and   personal dislike for my member (client).”


		J.	Same as above --- only facial expression --- it should be inserted in the record:


“I note from the expression on your face anger, over-bearingness and resentfulness.”


K.	The employee representative should enter a protest and state why, --- if the             interrogator asks:


	1.	A leading question.


			2.	A question that draws a conclusion.


3.	Makes a statement in the form of a question which enters in the record a conclusion of his opinion of evidence submitted.


L.	Generally, the following carrier question is self-incriminating if thoroughly answered:


	“Please state in your own words what happened.”


Here pre-hearing conference between employee and representative is a must, as in other instances.  Not more than a short concise factual statement should be made thus forcing further inquiry questions.


	M.	Two common carrier questions that are applicable to Item K above are:


			1.	Did you violate Rule ______? 


			2.	In your opinion who is responsible?


Here under no circumstances should the employee admit anything---for he is present to answer questions, NOT pass judgment.


N.	If a Carrier uses a certain official for its investigations, maybe he should be called as an employee witness rather than let him act as interrogator.


	O.	The following are suggested procedures for the representative:


1.	A pre-meeting with those under charge is a fundamental role to achieve thorough representation.


2.	If necessary under certain 	circumstances, the representative should request a short recess to regroup the forces and prepare for continuation of the hearing.


3.	It is not recommended for the representative to suggest or request the employee to walk out of the hearing, but insert in the record the reason of his objection and dissatisfaction.


4.	It is not recommended for the employee to plead the 5th Amendment in lieu of answering a question.		


5.	It is not recommended for the employee 	to refuse to answer a question.


6.	If not permitted to enter timely protests and/or make protest statements at all, the representative of the employee should state near the end of the hearing:


“The representative of the employee wishes to make the following statement” 


Then enter all the issues and reasons based on your rights that were denied.


7.	A closing summary statement if Item 6 above is not necessary --- should be made covering:


			A.	Time limit violation, if any


			B.	Improper Notice


			C.	Material witnesses not called


			D.	All other procedure errors and material facts


P.	Subsequent Handling of a Discipline Case


The following three items are controlling and should always be included for handling an appeal to the General Chairperson and any subsequent appeal.


	1.	Copy of the investigation notice setting out the charge.


	2.	Copy of the investigation transcript 


	3.	Copy of Carrier’s decision or disciplinary notice


Q.	Once a discipline case has been referred to the General Chairperson a local chairperson must never in writing request reinstatement if he would drop the claim for pay --- at least not without the approval of the General Chairperson.


	R.	Union’s Duty of Fair Representation


1.	In one of the most recent cases regarding a Union’s alleged failure to fairly and properly represent an employee in the prosecution of a grievance on discipline, on appeal the United States Court of Appeals in the Third Circuit held that the Union’s conduct in relation to plaintiff’s grievance did not constitute a violation of its duty of fair representation did not confer upon its members the right to force 	the Union to press every claim through every step of the grievance process.  It furthermore said, a Union has an obligation not to press grievances which it believes in good faith do not merit such action.  The court stressed an employee is subject to the Union’s discretionary power to settle a grievance even where the employee’s claim is meritorious as long as the Union does not act arbitrarily-neither negligence nor poor judgment on the part of a Union is sufficient to support a claim of unfair representation.


2.	The Court of Appeals held that the Union did seek in good faith to obtain plaintiff’s reinstatement and that the evidence did not establish that its subsequent decision to abandon the claim was made in bad faith or in an arbitrary manner.


3.	The Court also held that failure of the Union to notify plaintiff of its decision not to proceed with his case does not establish unfair representation because of the absence of proof of any prejudicial effect.





Pointers for Participants in Investigations


1.	As an employee’s representative you should bear in mind that the witness and/or employee charged in an investigation is probably under going a new experience.  So that you and the witness may both be better prepared, you should take all of the time necessary to talk with each witness and to explain the investigation procedure to him.  He should know what is expected of him as a witness and know and understand the questions that can be expected.  If you need more time, ask that the hearing be extended.


2.	Explain to the witness where and when the investigation will be held, who will be present, and the sequence of asking questions. 


3.	One of the most damaging practices a witness can adopt is that of giving long, rambling and voluntary statements.  A witness should confine his answer to the question.  If he volunteers or adds to what he is asked, that will invite additional questions and open up avenues of inquiry that the investigator might otherwise overlook.


4.	When the witness is asked to tell in his own words all he knows about the occurrence, he should give a short answer and not go into a lot of detail.  The answer should be short and concise but contain all the essential facts of what happened and of the employee’s defense.  The examiner is then required to obtain the details by asking specific questions.


5.	A witness who has been properly instructed in the procedure and who understands the proper manner in which to answer questions will invariably go into the investigation with a feeling of more confidence and more at ease.  He consequently will be a better witness.





Following is a check list of points that should be covered with the witness:


1.	PESONAL DEMEANOR - Sit up straight, don’t chew gum, talk audibly and loud enough for all to hear your answer.  A favorable impression or vice versa can be given merely by your appearance and manner of speech, regardless of the contents of your statements.


2.	BE COURTEOUS - Guilt can sometimes be established in the subconscious of the questioner’s mind merely by your being discourteous.  Be polite and answer “yes, sir”, or “no, sir”.


3.	AVOID JOKES, TRICKS OR WISECRACKS - This is a serious matter in which you hope to exonerate yourself, the person you are representing, or the party for whom you are a witness.  Avoid slang or swear words.


4.	DON’T ASSUME FACTS YOU DON’T KNOW - If you don’t know facts which are necessary to answering the questions asked of you, don’t assume prior facts you personally don’t know about.


5.	TELL THE TRUTH - A lie may lose the case.  If you tell the truth, you will have no problem with further questions or cross-examination.


6.	DON’T GUESS - If you don’t know, politely state that you don’t know.  Where speeds, distances, dimensions, etc., are involved, know them as nearly as possible.  Avoid estimates but if you must estimate always make known that it is an estimate only.


7.	UNDERSTAND THE QUESTION - Much harm can be done by answering a question which you don’t understand.  If you don’t understand or did not hear the question, ask the examiner to repeat it.


8.	ANSWER ONLY the question that is asked no more.  Do not volunteer information.


9.	DON’T RELY ON YOUR REPRESENTATIVE FOR YOUR ANSWER - Don’t look at your representative when being questioned.  This merely discredits your statements and gives the impression that the representative is to put words into your mouth. Look directly at the person asking the questions.


10.	DON’T BE ARGUMENTATIVE WITH THE PERSON QUESTIONING YOU - Merely answer the question according to this guideline.  A person in an argumentative mood loses his ability to think rationally.


11.	DON’T BE TOO AGREEABLE - Do not agree with the examiner just because he is a nice fellow or smiles at you or asks a question in such a way that it suggests the answer he wants.


12.	DON’T LOSE YOUR TEMPER - To do so will force you to play into your opposition’s hand.


13.	DO NOT STICK TO MISTAKES  - If you realize at any time during the course of the investigation that you have made a mistake about something you said, you should go back and correct it.


14.	IDENTIFY OTHERS BY NAME - There will be a typed transcript made of the investigation and other persons will be reading it.  When you refer to any other person involved, you should refer to him by name and not by the pronoun “he” or “him”.





SUMMARY OF INVESTIGATION AND DISCIPLINE





1.	KNOW YOUR CONTACT --- especially INVESTIGATION RULE


A.	Just as no two contracts are the same, so is it with most investigation rules.


		1.	Investigation, if necessary, or desired


		2.	Time of notice varies


(a)	Written or otherwise - (Telegram is written notice)


		3.	Reference to charge differs


		4.	“Fair & Impartial”, “Full”, or “Through”


		5.	Witnesses


		6.	Investigating Officer


		7.	Length of time for decision, etc.


2.  	KNOW YOUR CASE


A.	Learn all the facts


B.	Know the persons involved and what they will testify to


     1.	Legal Maxim - Never ask a question until you know what the answer will be.                                                         		


2.	KCT Case - Childers - O’Trimbiek


C. 	Familiarize yourself	with the physical layout


D.	Past record of the accused


E.	Study cited Operating and Safety Rules, Bulletin, Notices for their relationship to the facts and circumstances in the case.


F.	Know Operating and Safety Rules that are not cited which will be favorable to your case.


G.	Plan your defense


		1.	Guilty as Hell


a.	Leniency


b.	Go for Broke


i.	Try to establish denial of Procedural Due Process


(a)	Protest and object to most everything


2.	Not Guilty


a.	Get all favorable testimony in record


3.  	BEGINNING OF INVESTIGATION


A.	Have you been properly notified?


1.  	Should be challenged


		2.  	Claimant not qualified to state whether notice was proper or not


B.	If no rules are cited notice should be challenged on account insufficiency --- specific charge


     1.  	Notice should “DULY APPRISE” principle nature of charge against him


2.	Impossible to prepare a defense


a.	Generally speaking, Board had held investigation notice sufficient                         if  claimant told the nature and circumstances to be investigated and time and place of incident --- time and place of hearing.


	C.	Timeliness of Notice


		1.	Must be  within limits provided for by contract --- ORDINARILY


               		a.  	Time starts from date of occurrence - OR -


	    		b.	Time starts when Carrier has knowledge or occurrence


2.	If investigation outside the time prescribed by contract, Carrier has 	lost its right to assess discipline (Proceed over OBJECTION) ASK THAT INVESTIGATION BE CLOSED


	D.	OBJECTION RAISED (Lack of witness)


1.  	Do not proceed or allow investigation to proceed without a ruling from the interrogating officer as to whether or not your objection is sustained or denied.		


		a.  	Carrier states objection made part of record


b.	Protect investigation proceeding without our request (objection) being complied with.  If you proceed you proceed over our objections and protest.


	E.	Proceed over objection


		1.	Are you ready to proceed with this investigation?


	a.  Not ready to proceed.  We have raised objection to proceedings  account of being denied and impartial hearing.  Investigation should be closed --- If Carrier insists on proceeding --- let record show if you  proceed, you will do so over my objection and protest. 


4.  	JOINT INVESTIGATION 


	This is an investigation usually involving two or more carriers.  Usually in an               investigation of this type the railroad conducting the investigation will try to place the blame on the other railroad or its employees, the purpose being that if there is any damage done the railroad found at fault must pay for the damage; at least they will have to pay for their own damage.  It two or more railroads are involved and the employees of one railroad are at the investigation as witnesses only, I would then protest the investigation on the grounds that the Carrier has prejudged because the witnesses (employees of another railroad) have already been judged NOT GUILTY.


5.  	RIGHTS TO REPRESENTATION PROVIDED FOR IN SCHEDULE AGREEMENT


 A. 	An employee of his choice --- a representative of his choice – duly              authorized representative


      	1.  	BLF&E v BLE - TRRA


 	B.  	The right to waive representation --- should always have a representative


	C.	Principal should sit near representative for consultation and advice


6. 	WITNESSES


	A.	Provided for in the schedule agreement


	B.	Make your own arrangements (at no expense to Carrier)


	1.  	Should notify Carrier in writing prior to investigation


2.	Write letter --- who you desire as witnesses


	C.	Witnesses requested must be in a position to give evidence material to the charge


D.	Protest if witnesses aren’t there


	1.	Investigation by and under control of Carrier --- Carrier’s responsibility		


E.	If during the investigation evidence is adduced which would indicate that someone else other than those in attendance knows material facts, the interrogating officers should be present at the investigation.  If Carrier refuses, it is grounds for protest


1.	If Carrier asks if you want to postpone investigation, you should state that        the investigation is being conducted by Carrier.  It is their show.


     		a.  	If newly discovered witness can help your case, you should make it a point to ask for postponement to secure the presence of new witness.


7.   	QUESTION AS TO RULE VIOLATION 


	A.	If Carrier asks principal if he violated rule so and so --- 


1.	It should be challenged on the grounds that the Carrier is asking for      conclusion.  Investigation held to develop facts and from the facts Carrier will arrive at a conclusion.


2.	Another way to handle the situation would be to ask the Carrier whether or not Claimant is qualified to place an interpretation on the company rule. If the Carrier states that he is qualified to place an interpretation on the company rule he should, of course, answer that he did not violate it.  If the Carrier states he is not qualified to place an interpretation on the company rule, then you should ask that the question be withdrawn.


8. 	“OFF THE RECORD” STATEMENTS


A. 	If the interrogating officer says this will be “Off the Record” and then makes statement while off the so-called record to the effect that the principal, or the man you are representing, is guilty and you want to get this back into the record, then each witness should be asked if he heard the Carrier while “off the record” make the following statement………………


B. 	If the Carrier makes a statement prior to asking a question and the statement shows a conclusion or prejudgment, it should be objected to or challenged.


  1.  	Most referees have held that you must make objections or protests during     the investigation and you cannot wait until after the investigation and are dissatisfied with the results and then write in and protest on account of the man you represented did not receive a fair and impartial investigation.


C.  	Don’t raise objection just to get your name in the record.  There should be a good and sufficient reason.  Some objections or protests may not of themselves be “reversible error” but, if enough are entered they may add up to “reversible error.”


		1.	Some points to object to –


		a.  	Timeliness of investigation


		b.	Improper Notice


		c  	Absence of requested witnesses


 		d.	Refusal of recess or postponement


i.	To secure desired witness not known prior to                    investigation


	      		e.	Written statement entered into record


(a).	Cannot cross examine or the rights of confrontation—                                                             author of the statement


	f.	 Introduction of company rule not previously made known


			g.	Statement of facts made by interrogating officer


  		i.	Prejudgment


 			h.	Principal made to sit on “Hot Seat”


		i.	Accused has right to advise and counsel representative


		i.	Questions calling for a conclusion


		j.	Badger witness or principal – overbearing


 		i.	Ask same question over and over


				ii.	Intimidate the witness


              		k.  	Prior service record entered into investigation


				i.	If good you should enter it into record


		ii.	Study record and clarify entries where able


		(a)	Consult with accused


1.	This especially true where charged with being                          accident prone


		l.  	Striking testimony from the record


				i.	Get it back into the record if favorable


Ask other witnesses or recall all other witnesses who                                heard statement – get them to put it into the record


			(a)  	Protest at end of investigation


(b)	Get notarized statements from witnesses who heard      	the testimony and what was favorably said (See that          	the Carrier gets copy of notarized statement)


		m  	Hearsay testimony especially if unfavorable


		n  	Held out of service prior to investigation


Denotes prejudgment


Generally has not been held to be a good defense


(a)	Especially if he can be paid for all time held out of service	


		o  	Dual charge


      		i.  	Discipline meted out for each charge


		(a)	Unscramble discipline if found innocent to one charge


 		p.  	Carrier officers refuse to testify


		i.	Knowledge of rules and how they apply


		ii.	Knowledge of railroad operation -- technical and mechanical 			information


			(a)  	No bearing on the issue of guilt or innocence


q. 	Question immaterial and irrelevant and has nothing to do with the                      		issue


CONCLUSION OF INVESTIGATION


     	A.  	Has investigation been fair and impartial?


Should never answer in the affirmative.  Answer should be “No” or “Let the record speak for itself,” or ”Can’t answer that until I have a copy of the transcript and know the results.”


B.	Another question Carrier may ask --- “Has the investigation been held in accordance with the agreement?”


     		If you have protested because of notice or other procedure during the investigation, your answer should be in the negative.


     		If you answer “no”, then the Carrier will usually ask --- “State why it hasn’t been with the terms of the agreement.”  You should then be prepared to enumerate the various protests you have already made and state that your answer is not limited by the actual protests you have just enumerated, but may include others after you have had a chance to read the transcript of investigation.


		1.	One might also answer the investigation is held to develop facts in connection with the incident which brought about the investigation and the question asked by the Carrier has nothing to do with the issue.


		2.	Not qualified to answer question


			a.	If you are not the General Chairperson


DECISION BASED ON RECORD MADE DURING INVESTIGATION


A.	Get everything in the record to help the man you represent


	1.	Postpone if necessary


	a.	Secure witnesses


	b.	Further outside investigation


	2.	Recess


	a.	Consultation


		i.	With accused


		ii.	Witnesses


	3.	Recall witnesses


		a.	Further statement in light of new evidence


		b.	Verification


		c.	“Off the Record” statements


	4.	Adjourn to site of accident or incident


			a.	Correct measurements, etc.


 B.    	Carrier not the last word – appeal decision


		1.	Referee  will make his own conclusion


			a.	Transcript of investigation


			b.	Written arguments presented


	WHAT TO LOOK FOR OR DO AFTER INVESTIGATION AND DECISION


A.	Carrier officer witness should not render decision.


	1.  Pass on the credibility of his own testimony


	B.  	Decision rendered outside terms of agreement


	1.	Beyond time limit


	C.  	Appeal made without benefit of transcript


		1.	At close of investigation request copy of transcript


     	D.  	Faulty transcript


  		1.  	Decision made on false or incomplete record


	E.	Decision made by highest officer


	1.  	Denied right appeal


	a.	Part of investigation


F.	Disciplined on grounds not covered by the Notice


		1.	No defense offered


     	G.  	Insufficient evidence
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