						September 29, 2009								



					
Mr. David Talley								File: 2009.08.08
Superintendent, Lake Division									
Norfolk Southern Corporation
8111 Nelson Road
Fort Wayne, IN 46803

Dear Sir:

STATEMENT OF APPEAL: Appeal of conductor M.O. Eckman against dismissal from service in connection with exceeding the maximum authorized speed limit, passing a Stop signal without proper authority, failure to conduct a job safety briefing for a signal requiring being prepared to stop at the next signal, and failing to warn any other movement on any conflicting route while performing service on Train 857L409 at approximately 4:27 P.M., in the vicinity of Fort Wayne, Indiana, CP Hill, MP 376 on August 9, 2009.

STATEMENT OF FACTS: The Appellant entered service for Norfolk Southern in April, 2005 and was subsequently promoted to Conductor in September, 2005.

	On August 9, 2009 Appellant was assigned as conductor on Train 857L409.  Conductor had exited lead engine, NS 2556, at the request of his Engineer to place the second engine, NS 9768, back in power from being in idle state.  Upon Appellant’s return to lead engine, he briefly witnessed a Stop signal at CP Hill and his train pass that Stop signal.  

	Initial investigation by Trainmaster Sargent resulted in the Appellant’s removal from service.

	Hearing notice dated August 12, 2009 instructed the Appellant to attend a formal investigation scheduled for August 19, 2009. The investigation was mutually postponed, re-scheduled and held on August 27, 2009 with the Appellant present and represented.

	Letter dated September 9, 2009 advised Appellant that he was dismissed from all service with Norfolk Southern Railway.
	 					 
POSITION OF COMMITTEE: It is the position of this Committee that the Agreement has been violated. In this case, the discipline assessed is harsh and excessive.  In addition the Carrier’s burden of proof was never fulfilled.

Before pointing out the merits of the case for the Appellant, this Committee would like to bring to the forefront several procedural errors perpetuated by the Carrier. 

Article 38 Section A(2) in the Wabash Road Service Agreement for Conductors clearly states “An employee shall not be held from service pending hearing except in serious case, such as theft, altercation, Rule G violation, insubordination, major accidents, serious misconduct and major offenses whereby the employee’s retention in service could be hazardous”.  However, Appellant was suspended from service from date of incident by Trainmaster Sargent.

On September 26, 2006 Norfolk Southern Executive Vice President Operations Mark Manion issued a letter to all Train and Engine service employees that unequivocally states:

	“Employees who fail to comply with a stop signal indication are subject to dismissal. The disposition of employees dismissed for stop signal violations will be dictated by the contract grievance procedure and arbitration.”

This Committee maintains that Norfolk Southern has acted unilaterally and in a predetermined manner in dismissing Mr. Eckman. The Appellant was thus denied his right to a ‘fair and impartial’ hearing.

Additionally, this Committee maintains that the conduct of Hearing Officer Elswick was extremely prejudicial. Numerous instances abound wherein the actions of Mr. Elswick cross the line and he assumes the role of prosecutor rather than remain the neutral and objective diviner of fact.

Without retreating from these obvious procedural errors by the Carrier, there are additional merits to be introduced for the benefit of the Appellant.

The Carrier failed to fulfill the burden of proof.  The Carrier alleges the Appellant failed to warn any other movement on any conflicting route.  However, by testimony entered by the Carrier witnesses and by Carrier Exhibit #8, it is clearly shown that the crew did alert the Train Dispatcher and were aware of no other movements in their area.

In addition, Appellant was charged with exceeding the maximum authorized speed limit which was never proven by the Carrier.  Carrier witnesses and Appellant’s fellow crew member both testify that Appellant was not on the lead engine during the time of alleged speeding.  Furthermore, both Appellant and Carrier witness Palmer both testify to the fact that no speedometer was on the Appellant’s side of the engine.

The fact that the Appellant was not on the lead engine in the time leading up to the alleged Stop signal violation mitigates his responsibility.  The Engineer requested the Appellant to perform a duty that led to his removal from the lead engine and restricted his ability to ensure compliance with Carrier rules.  

Crew inexperience definitely contributed to alleged Stop signal violation.  Appellant had only been “qualified” over this territory for a week, and the Engineer had only operated over this territory three (3) times in 2009.  Perhaps a little better training and qualification standards would have prevented said occurrence. 

	The fact that the alleged rule violation occurred within yard limits of Fort Wayne Terminal also merit consideration.  Past practice on this same Division has shown that Stop signal violations within yard limits are not offenses that warrant discipline.  The same should hold true in this instance.

The discipline in this instant is harsh and excessive.

	In view of the foregoing, we respectfully request that assessed discipline be rescinded and Appellant be compensated for all time lost as a result thereof.

	Please advise.

									Yours truly,




									Jason T. Boswell
									Assistant Chairman
									UTU GO-687


