SPECIAL BOARD OF ADJUSTMENT NO. 910

USITED PRANSPORTATION THION

as the Representative of Docket No. CRT-11811D
J. K JOHNSON
vs.

CONSOLIBATED RAIL CORPORATION

CASE NO. 914

STATEMENT OF CLAIM:

Appeal of "Dismissed in all capacities” assessed Trainman J. K.
Johnson (679468} in connection with the following subject, quoted
from Form G-32 Notice of Discipline, deted Qctober 7, 1997

wyour failure to comply with the Conrail Drug Testing Policy as you were
instructad in letter dated Octover 20, 1994 and subsequent letter dated
Navember 17, 1954 from former Medical Director, T. Nowosiwsky, MD,
in that you failed to refrain from the use of prohibited drugs as evidenced by
the urine sample you provided on July 3, 1997 at approximately 1:50 p.m. at
Rose Lake Yard, E. St. Louis, 1L which tested positive.”

Plus claim for all lost eamings, if any, and that his record be cleared
of all reference to this charge.

Based on the whole record and alf the evidencs adduced &t the hearing, the Board finds that
the parties herein ar¢ Carrier and Employees within the meaning of’ the Railway Labcr Act a3
amended; that this Board is duly constituted by agreement and has jurisdiction over the parties and

the subject matter; and that the parties were given due notice of this hearing,
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DISCUSSION AND FINDINGS

Appeliantis a promoted Conductor who entered the service of the Pennsylvania Railroad
on July 21, 1967. Oa July 3, 1997, when Appeilant was working as along pool Cenductor, 2
random drug test was performed by the collection of a urine sample. Appeliant’s urine sample
tested positive for metabolites of cannabincids at the MedTox Laboratories in St. Louis. Thetest
cesults were sent to The wrong carrier in error. They were reported 10 the Conrail Medical
Director on July 9, 1997. After the error was discovered by the Canadian carrier to whom the
report had mistakenfy been sent. the Canadian carrier forwarded the results to CONRAIL'S
Maedical Department on July 17, 1997. On July 18, 1997, the Carrier discussed the test results
with Appellant and with the Division superintendent and informed Appellent that he would be
removed from service, Shealso informed Appellant that he could scnd zhe second half of the split
sample that had been tsken to a second laboratory for confirmation. On July 21, 1697, Appellant
was sen: notice by the Medical Director verifying the positive test result and notifying Appellant
that his supervisor would be informed about the positive (est. At his request, Appellant received 2
written list of laboratories from the Medical Director on July 24, 1897 jarld made his selection of 2
taboratory that day, Appelient was sent & letter dated July 29, 1997 to attend a formal
investigation on August 5‘, 1097 On August 26, 1997, the split sample was forwarded to Quest
Diagnostics; for testing, The results of the test on the split sample which were reported 23 positive
were seat to CONRAIL on August 27, 1997

The Carrier’s only witness in tne Investigation was the Senior Trunmastcr from Big Four

vard, Mr. Deluca. The witness was unable to provide any Grst-hand information. Besically, the
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witness authenticated documents that had been orovided to him by the Medical Department.
When questioned about the chain of custody, he could not answer questions about the delay 1n
reporting the results of the test to Appellant. He had no information about the delay in
forwarding the spiit sample to 2 laboratory chasen by Appellent. He was simitarly uninformed
about the different accession codes that appeared ot the Two laboratory reports but, after a recess
in which he contacted the Medical Department, fe said that the Medical Department informed him
that there was a typogr;.phical error in the date typed on the split sarnple by the taboratory 5o that
it read 8-3-97 rather than the correct 7-3-97. The witness ackmwledge& that he did not know if
the fact that the letters in the number code that differed in the two samples could possibly idendfy
two different specimens from two different pecple only one of which was provided by Appeilant
on July 3, 1997

The record indicates that Appellant tested pasitive for prohibited drugs on Qectober 17,
1994, He was disqualified from service and instructed to rid his system of prohibited drugs and to
provide a negative urine sample by February 22, 1995, He was also advised that the Carrier’s
medical policy forbids the active employment of persans who are dependent upon of use
unauthorized drugs. After providing a negative sample, be was qualiﬁéd to return to service by
the Medical Director and 1formed that during the first three years following his retern to wortk he
would be required from time 10 time to report to a medical facility for further testing in order to
demonatrate that he no longer was using canaabinoids of any other prohibited drug,  Appellam
denies using any prohibited drugs since that time,

The Carrier contends that Appellant faited to follow instructions given in the Medicd

Director’s tetter dated October 20, 1994 when he tested positive for cannabinoids on July 3.

Case No. 314 : Page 3



1997. Therefore, Appellant was dismissed in accordance with Conrail’s Drug and Alechol Policy.
The Carrier asserts that dismissal is the appropriate discipline for an employee’s reflusal 1© obey &
properiy authorized and communicated instruction. 1t urges that there are no mitigeting
circumstances and no reason for the Board to disurb the dismissal.

The Organization assens that Appeilant’s rights to 2 fair and impartial investigation were
violated. Tt contends that notice of the investigation was not timely as required by Rule 93 (4}
because it was sent on July 29, 1997 after the superintendent recsived notice of the positive test
resuits on July 18, 1997. The Organization calculates this lapse of time as 12 days when the Rule
requires notice within 10 days.

As its second point, the Organization ciaims that the Carrier viclated Ruie 93 (eX2) when
it failed 10 provide proper witnesses to verify chain of custody. In addition, says the
Organization, the Carrier also viotated the Code of Federal Regulations, Part 40, Procedures for
Transportation Workplace Drug Testing Programs, Final Rule 40.29 that reads in pertinent part
a3 follows:

A Leaboratory shall have qualiﬂé& personnel available to testify in an
administrative or disciplinary proceeding egainst an employee when

that proceeding is based on positive urinalysis results reportied by
the laboratory.

The Crganization stresses that “this case of all cases needed prbper chain of custody
proof™ It argues that there were so many perforations in the chain of fcustody that the Carrier
witness could not answer that the Organization objected. But the Carrier, after noting the
objection, continued on without making any attempt to produce the witnesses.

The Organization requests that the appeal be sustained.

Case No. 914 Page 4



The Carrier argues in rebuttal that the Organization made no request for 2 witness from
‘he Medical Department until the closing statement during the Investigation. Butsucha witness
would not, in any event nave changed the test results, it argues. Fmally, the Carrier contends that
even if the Board should sustain the appeal, there would be no monetary payment due Appellant
because Appellant failed to meet the Carrier’s medical standards to remain io service and is not
therefore entitied to any lost wages.

The Board finds that there s insufficient reliable evidence to support a finding that

Appellant provided a positive sample to & laboratory that was verified in z split-sample test by 2

second laboratory. The record is totally inadequate 1o prove the facts relied on by the Carrier

when the decision to discharge Was made. There was no testimony from anyons with any first-

nand knowledge of the specific tests at 1ssue and nothing but hearsey evidence, sometimes third-

hand, to explain a series of potentially fatal errors in labeling, dating, forwarding and reporting the

results of tests on the sample that Appellant was asked to provide on July 3, 1997, This is not the

———

_quality of evidence on which the Board can rely 1o determine that chain of custody standards

were complied wath. Therefore, there is no sound basis for terminating the employment of an

employee with 30 years of scrvicc)K

Because there i8 insufficient evidence of Appeliant’s rule violation, the discipline of
dismissed in all capacities cannot be upheld. Furthermore, there is no finding here that Agppeilant
cailed to meet the Carrier’s medicat standards to remain in setvice. As the discipline will not be

upheld, there is uo need to reach the issue whether notice of the investigation was timely sent.
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AWARD

Tha appeal is sustained. Appellant will be restored to his employment without lass of

seniority and made whole for earnings and benefits lost.

DATED: /ﬂﬂ/&@ 2000

PITTSBURGH, PA

Heter M. Witt, Chai

G {1y Dsils

B. Wigent, Organization Member 1, Frhnegan, Cagier Member

N

rman and Neutral Member
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